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(GTCP TKW) 

[As of March 2021] 

 

1. General, scope of application 

1.1. These General Terms and Conditions of Purchase (hereinafter: "GTCP TKW") shall apply exclusively to all 

business relations of TKW Molding GmbH (hereinafter: "TKW GmbH" or "Buyer") with business partners 

and suppliers (hereinafter: "Seller"); we do not recognize any terms and conditions of the Seller that 

conflict with or deviate from the GTCP TKW. The TKW General Terms and Conditions of Purchase shall 

also apply if we have not expressly objected to the agreement of contrary terms and conditions of the 

Seller or terms and conditions of the Seller deviating from the TKW General Terms and Conditions of 

Purchase at the time of conclusion of the contract or if we accept the delivery of the Seller without 

reservation in the knowledge of such terms and conditions. Anything else shall only apply if we expressly 

agree in writing to the inclusion of the contractual partner's terms and conditions. 

1.2. Individual agreements made with the Seller in individual cases (including ancillary agreements, supple-

ments and amendments) shall in any case take precedence over these GTCP TKW. A written contract or 

a written confirmation through TKW shall be authoritative for the content of such agreements. 

1.3. The GTCP TKW apply in particular to contracts for the sale and delivery of movable goods (hereinafter: 

"goods") to TKW, irrespective of whether the seller manufactures the goods himself or purchases them 

from suppliers (§§ 433, 651 BGB). 

In addition to the GTCP TKW, the provisions of the International Commercial Terms of the International 

Chamber of Commerce ICC (hereinafter: "Incoterms®"), as amended from time to time, shall apply; 

deviating agreements in the GTCP TKW shall take precedence over the Incoterms. 

The GTCP TKW shall also apply in their respective version as a framework agreement for future contracts 

for the sale and/or delivery of movable goods with the same Seller without TKW having to refer to them 

again in each individual case; we shall inform the Seller immediately of any changes to our GTCP TKW in 

this case. 

1.4. These GTCP TKW shall only apply to contracts concluded between an legal entity pursuant to Section 310 

(1) of the German Civil Code (BGB) and "TKW GmbH" and other legal relationships between them. They 

also apply to contracts in which TKW GmbH acts with power of attorney for a third party vis-à-vis an 

legal entity. 

1.5. Legally relevant declarations and notifications to be made to TKW by the Seller after the conclusion of 

the contract (e.g. setting of deadlines, reminders, declaration of withdrawal) must be made in text form 

(e.g. letter, e-mail, fax) in order to be effective. Statutory formal requirements and further evidence, in 

particular in the event of doubts about the legitimacy of the person making the declaration, shall remain 

unaffected. 

1.6. References to the applicability of statutory provisions shall only have clarifying significance. Even without 

such clarification, the statutory provisions shall therefore apply unless they are directly amended or 

expressly excluded in the GTCP TKW. 

 

2. Conclusion of contract, compliance 

2.1. A contract shall be concluded in a legally binding manner under the terms and conditions of TKWs order, 

provided that an order confirmation with a legally binding signature of the Seller is received by the Buyer 

or the performance of the service in accordance with the order is commenced by the Seller without any 

objections to the GTCP TKW.  

2.2. If the Seller's order confirmation contains deviations from the Buyer's order, a contract shall only be 

concluded upon the Buyer's express written confirmation. 

2.3. The Seller shall point out obvious errors (e.g. spelling and calculation errors) and incompleteness of the 

order including the order documents to the Buyer for the purpose of correction or completion before 

acceptance; otherwise the contract shall be deemed not to have been concluded. 

2.4. No modification, amendment or other addition to this Order or new Order shall be binding on the Buyer 

until such modification, amendment or addition or new Order has been agreed in writing or orally and 

confirmed in writing and signed by the Buyer's authorized representative.  

2.5. If the Seller does not accept the order within 2 weeks after receipt thereof in accordance with the provi-

sions of clause 2.1, the Buyer shall no longer be bound by its order. 
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2.6. The buyer has imposed a code of conduct on itself as a voluntary commitment. The Seller acknowledges 

this and will ensure compliance with it in the business relationship with the Buyer. If the seller does not 

have its own code of conduct, the seller is obliged to comply with the laws and legal provisions applicable 

to it. Where the seller has also imposed a code of conduct on itself, the seller and the buyer are obliged 

to take appropriate measures to ensure that their own code of conduct is complied with within their 

mutual business relationship. They recognize their codes as equivalent and waive any contractual Sub-

mission to each other's code of conduct. The Buyer and the Seller shall notify each other of any material 

changes to the content of their own Code of Conduct unless it is or will be published on the Website. In 

the event of indications of a not insignificant violation, each party shall be entitled to request information 

in writing from the other party regarding compliance with its own code of conduct within the scope of the 

mutual contractual relationship. Requests for information shall in each case be made in writing and in 

compliance with the contracting party's interests worthy of protection, in particular its trade and business 

secrets, and in compliance with the rights of the employees, in particular data protection. If one of the 

contracting parties culpably violates its own obligation under this agreement, the other contracting party 

shall be entitled to demand (in writing) the cessation of the violating act, provided that the violation is 

not insignificant. In the event that the relevant breach is not remedied within a period of 14 days after 

receipt of the demand, or if there is a repeated breach, the party in breach shall be entitled to terminate 

the agreement affected by the breach with immediate effect. Further claims and rights shall remain 

unaffected in terms of reason and amount in accordance with the provisions of the contract affected.  

 

3. Scope of delivery 

3.1 The scope of delivery and the individual specifications result from the respective order. Insofar as no 

further requirements have been stipulated therein, the delivery item is to be delivered in merchantable 

quality subject to the specification according to section 3.5. The Seller shall ensure that it is aware in 

good time of all data and circumstances relevant to the performance of its contractual obligations, as 

well as of the use intended by TKW of its deliveries. Quotations for TKW are always free of charge. The 

seller shall be responsible for ensuring that, prior to submitting an offer, he has thoroughly examined the 

local conditions and has obtained clarification by inspecting documents concerning the performance of 

the services and compliance with technical and other regulations. The Seller shall check any documents 

handed over, also with regard to the local conditions, for correctness, feasibility and, if applicable, the 

execution of preparatory work by third parties. He shall immediately notify TKW in writing of any con-

cerns, stating the reasons, and reach an agreement with TKW on the continuation of the work. 

3.2 Without our prior written consent, the seller is not entitled to have the performance owed by him rendered 

by third parties (e.g. subcontractors). The seller shall bear the procurement risk for its services unless 

otherwise agreed in individual cases (e.g. limitation to stock). The Seller shall ensure that it can also 

supply TKW with the delivery items or parts thereof as spare parts on reasonable terms for a period of 

10 years after termination of the supply relationship. 

3.3 All information contained in the contract and the documents and accompanying information (in particular 

information on weight, performance, consumption and power requirements) as well as drawings and 

illustrations are binding on the seller unless they are expressly designated or marked as "non-binding". 

If the order on which a contract is based is based on an offer by the Seller, the same shall apply to all 

information provided by the Seller therein. In the event of deviations, however, the information contained 

in the contract and in the documents referred to therein shall take precedence. 

3.4  If and to the extent that the dimensions and weights of the delivery item exceed the specifications 

made in the offer, the seller shall be liable to the buyer for the resulting additional costs, e.g. freight, 

customs, etc., incurred by the buyer. 

3.5 Seller warrants that the Goods (i) are fit for and will perform in accordance with their intended purpose, 

(ii) are of merchantable quality and free from any defects, including defects in materials and workman-

ship, and, unless and to the extent Buyer has specified the design in writing, are free from defects in 

design, (iii) conform to all specifications and requirements of Buyer, and (iv) comply with all representa-

tions, descriptions, samples, drawings, plans, specifications, designs and other information provided by 

Seller. The foregoing warranties are in addition to the statutory warranty provisions.  
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3.6 The Seller warrants that the Goods and systems and business processes related to the Goods are state 

of the art and comply with applicable industry standards. In the event of any deviation therefrom, Seller 

shall obtain Buyer's prior written consent and Seller's warranty obligations shall not be limited or re-

stricted by such consent. Buyer's specifications and requirements shall take precedence over industry 

standards. If Buyer's specifications or requirements are not as comprehensive as industry standards, 

Seller shall notify Buyer in writing.  

3.7 The Seller shall use environmentally friendly materials and means in the manufacture of goods (as well 

as in the provision of services) for the Buyer and shall ensure that all materials and services supplied by 

subcontractors comply, to the extent reasonably practicable, with the same meet requirements. The 

Seller warrants the environmental friendliness of the delivered goods and packaging materials and the 

proper disposal of waste goods, materials and packaging. At the Buyer's request, the Seller shall issue a 

procurement certificate for delivered goods. 

 

4. Delivery/Packaging 

4.1 Unless otherwise agreed, any delivery of the Goods under this Order shall be DDP - Delivered Duty Paid 

(Incoterms® 2020) to the Buyer's nominated destination.  

4.2 The buyer reserves the right to return bulky packaging, empty containers, packs, boxes, etc., which were 

used by the seller in the shipment of the goods to the buyer, freight prepaid, irrespective of any transport 

or other wear and tear. The Buyer reserves the right to return bulky packaging, empty containers, casks, 

boxes, etc. used by the Seller for the shipment of the goods to the Buyer to the Seller carriage paid 

against a corresponding credit note, irrespective of any transport or other wear and tear. Any deviations 

by the Seller from the provisions of the applicable statutory regulations regarding packaging, including 

the applicable packaging ordinance, shall require the prior consent of the Buyer.  

4.3 The Seller undertakes to comply with all applicable laws, regulations and ordinances relating to the de-

livery and transport of hazardous substances, including the transport of hazardous Goods Act in force 

from time to time.  

4.4 Each delivery shall be accompanied by a delivery note stating all details of the buyer's order, in particular 

order number and date, article number and designation, batch no., item no. and delivery quantity. Partial 

and remaining deliveries shall also be marked as such. Material deliveries shall additionally be accompa-

nied by an acceptance test certificate according to the relevant regulations, e.g. 3.1. (APZ) according to 

DIN EN 10204:2004. If one of the above-mentioned documents is missing, the delivery shall be deemed 

incomplete and we shall not be responsible for any delays in processing and payment resulting therefrom. 

The risk of accidental loss and accidental deterioration of the item shall pass to TKW upon handover at 

the place of performance. If acceptance has been agreed, this shall be decisive for the transfer of risk. 

In all other respects, the statutory provisions of the law on contracts for work and services shall also 

apply accordingly in the event of acceptance. If we are in default of acceptance, this shall be deemed 

equivalent to handover or acceptance. The statutory provisions shall apply to the occurrence of our de-

fault in acceptance. However, the seller must also expressly offer TKW his performance if a specific or 

determinable calendar time has been agreed for an action or cooperation on our part (e.g. provision of 

material). If we are in default of acceptance, the seller may demand compensation for his additional 

expenses in accordance with the statutory provisions (§ 304 BGB). If the contract relates to a non-

representable item to be manufactured by the seller (individual production), the seller shall only be 

entitled to further rights if we have undertaken to cooperate and are responsible for the failure to coop-

erate. 

4.5 The Buyer shall not be liable for the accidental loss or deterioration of any goods in excess of the quantity 

ordered by the Buyer or delivered before the date specified in the delivery schedule. In the event of early 

delivery of goods by the Seller, the Buyer may either (i) return the goods at the Seller's expense or (ii) 

withhold payment for the goods until the scheduled delivery date and store the goods for the Seller's 

account until the scheduled delivery date. During the return of the goods pursuant to (i) of the preceding 

sentence or during the storage of the goods pursuant to (ii) of this sentence, the Seller shall bear the 

risk of accidental loss and accidental deterioration of the goods. 
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4.6 The goods shall be delivered by the seller at the seller's expense in professionally executed customary 

packaging and protected against damage of any kind. The goods and packaging may not bear any mark-

ings or marks of origin other than those contractually agreed. The Seller shall be liable for increased 

transport costs and damage to the delivery item caused by the goods not being shipped, packed and/or 

declared in the proper manner or in accordance with the contract. The seller shall also be liable for all 

damage resulting from late, incorrect, incomplete or omitted packaging. 

4.7 If reusable packaging is used, the seller shall provide it on loan (free of charge). The costs and risk of 

return, in particular for loss, damage and contamination, shall be borne by the seller. To the extent 

possible and permissible, the Buyer will dispose of disposable packaging materials against charging the 

costs to the Seller. Otherwise, the Seller shall regularly collect packaging from the Buyer at its own 

expense and dispose of it properly. The transfer of risk shall take place at the place of receipt specified 

by the buyer. 

 

5. Delivery time 

5.1 The delivery dates and periods stated by the buyer in the order are binding and refer to the date of 

receipt of the goods at the delivery address stated in the contract (fixed date). If a delivery period has 

been agreed instead of a delivery date, this shall commence on the date of receipt of the order by the 

seller. Advance and partial deliveries are only permissible with the written consent of the buyer. 

5.2 The seller is obliged to inform the buyer in writing without delay if he is unlikely to be able to meet agreed 

delivery dates or delivery periods - for whatever reason. 

5.3 If the seller does not perform his services or does not perform them within the agreed delivery time or if 

he is in default, the rights of the seller - in particular to rescission and damages - shall be determined in 

accordance with the statutory provisions. The provisions in 5.4. and 5.5. shall remain unaffected.  

5.4 If the Seller is in default, the Buyer may, in addition to its other rights, (i) order a faster mode of transport 

and claim reimbursement from the Seller of all additional costs incurred thereby, and (ii) claim reim-

bursement from the Seller of all costs incurred by the Buyer and/or its customers for delays in production 

due to non-compliance with the agreed delivery time. 

5.5 In the event of a delay in delivery, the buyer is entitled to demand a contractual penalty of 0.2% of the 

net price per calendar day of the delay in delivery, but in total not more than 5% of the net price of the 

goods delivered late. The Buyer shall be entitled to claim the contractual penalty in addition to perfor-

mance and as minimum damages of any compensation owed by the Seller under the statutory provisions. 

The assertion of further damages shall remain unaffected. If the buyer accepts the delayed performance, 

he shall claim the contractual penalty at the latest when making the final payment. The seller reserves 

the right to prove that no damage at all or only significantly less damage has been incurred. 

 

6. Quality assurance, inspection and acceptance of the goods 

6.1 Seller shall maintain an adequate control and quality assurance system that complies with Buyer's spec-

ifications and requirements that are part of this Contract. Seller shall prepare adequate inspection and 

test records relating to the contract production and shall retain such records for a period of ten (10) years 

after performance of this contract unless otherwise specified by Buyer; Seller shall make such records 

available to Buyer upon request.  

6.2 The buyer is entitled to inspect the ordered goods at any time and at any place, including during manu-

facture. As part of such inspection, the Buyer may also require the Seller to apply the Buyer's quality 

control procedure. Seller shall allow Buyer or Buyer's designated persons access to Seller's facilities at 

all reasonable times and shall provide all tools, equipment and support reasonably necessary for such 

inspection at no additional cost to Buyer. This shall not be a substitute for final inspection and acceptance 

by the Buyer after delivery of the Goods to the Buyer. 
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6.3 Payment for the delivered goods does not constitute acceptance. Goods that do not meet the contractu-

ally agreed specifications or are otherwise defective may be rejected by the buyer. The Buyer may, at its 

option, return such goods to the Seller for a refund or credit of the purchase price, replacement or repair, 

or repair and/or replace such goods at the Seller's expense. The costs and risks of accidental loss and 

accidental deterioration for goods rejected by the Buyer shall be borne by the Seller. The Seller shall 

reimburse the Buyer for all packaging, manufacturing and transport costs incurred by the Buyer for the 

rejected goods. 

6.4 The buyer may revoke his acceptance of the goods at any time, irrespective of whether the goods have 

been subjected to a substantial modification, if a defect in the goods which could not have been discov-

ered during the buyer's normal inspection procedures or which cannot normally be discovered until the 

goods are used significantly reduces the value of the goods to the buyer. 

6.5 Neither the exercise nor the non-exercise by the Buyer of any rights granted under the foregoing provi-

sions in accordance with Clause 6 shall relieve the Seller from liability for goods which do not meet the 

Buyer's order requirements. 

 

7. Prices and / terms of payment 

7.1 The price stated in the order, including any discounts, is binding. All prices are inclusive of the statutory 

value added tax applicable at the time if this is not shown separately. 

7.2 Unless otherwise agreed in the individual case, the price shall include all services and ancillary services 

of the Seller (e.g. assembly, installation), incidental costs (e.g. proper packaging, transport costs includ-

ing any transport and liability insurance) as well as any costs or expenses for site visits or extended work 

for an order, project or business venture in any amount. 

7.3 The agreed price shall be due for payment within 30 calendar days of complete delivery and performance 

(including any agreed acceptance) as well as receipt of a proper invoice within the meaning of section 

7.5. In particular for tool deliveries, the written acceptance of the tools shall be deemed agreed and shall 

be a prerequisite for the due date of the agreed prices.  

7.4 If the buyer makes payments within 15 calendar days of the aforementioned due date, the seller shall 

grant him a 3% discount on the net amount of the invoice, unless otherwise agreed in individual cases. 

In the case of bank transfers, payment shall be deemed to have been made in due time if the transfer 

order is received by the buyer's bank before the expiry of the payment deadline; the buyer shall not be 

responsible for any delays caused by the banks involved in the payment transactions.  

7.5 The seller shall submit a detailed invoice in accordance with the current legal requirements for the agreed 

remuneration. The invoice shall be for the total remuneration and shall contain the order number, the 

order date and all individual items of the buyer's order. In addition, the invoice must contain at least the 

following information: complete and correct address of the buyer and seller, invoice number and date as 

well as the delivery date Unless otherwise agreed, each invoice must be issued in national currency and 

euros in accordance with the applicable legal provisions. An original must be presented. Otherwise, it 

shall not set payment deadlines in motion. 

7.6 The buyer shall not owe any interest on arrears. The interest on arrears shall amount to 5 percentage 

points per annum above the base interest rate. The statutory provisions shall apply to the occurrence of 

default on the part of the Buyer, whereby, if applicable, a written reminder from the Seller shall be 

required in each case. 

7.7 The place of payment for all invoices for goods is the registered office of the buyer. At the buyer's request, 

the seller shall provide suitable security, e.g. a bank guarantee, if the buyer is to make an advance 

payment to the seller. 

7.8 The buyer shall be entitled to rights of set-off and retention as well as the defence of non-performance 

of the contract to the extent provided by law. In particular, the buyer is entitled to withhold due payments 

as long as he is still entitled to claims from incomplete or defective performances against the seller. The 

Seller shall have a right of set-off or retention only in respect of counterclaims which have become res 

judicata or are undisputed. The Seller shall not be entitled to assign any claims it may have against TKW 

or to have them collected by third parties without our prior written consent. Should the seller assign 

claims or have them collected by third parties without our consent, we shall still be entitled to make 

payments to the seller with discharging effect. 
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7.9 The Seller shall also grant the same conditions as contained in this order, in particular price reductions 

or discounts, to other entrepreneurs and companies associated with the Buyer. 

 

8. Warranty  

8.1 The rights of the Buyer in the event of material defects and defects of title of the goods (including wrong 

delivery and short delivery as well as improper assembly, defective assembly, operating or operating 

instructions) and in the event of other breaches of duty by the Seller shall be determined in accordance 

with the statutory provisions, unless otherwise stipulated below. 

8.2 In accordance with the statutory provisions, the seller is liable in particular for ensuring that the goods 

have the agreed quality when the risk passes to the buyer. In any case, those product descriptions which 

- in particular by designation or reference in our order - are the subject of the respective contract or were 

included in the contract in the same way as these GTCP or insofar as they result from these GTCP TKW 

shall be deemed to be an agreement on the quality. It makes no difference whether the product descrip-

tion originates from the buyer, the seller or the manufacturer. 

8.3 We are not obliged to inspect the goods or make special enquiries about any defects upon conclusion of 

the contract. Notwithstanding Section 442 (1) sentence 2 of the German Civil Code (BGB), the Buyer 

shall also be entitled without restriction to claims for defects if the defect remained unknown to him at 

the time of conclusion of the contract as a result of gross negligence. 

8.4 The statutory provisions (§§ 377, 381 HGB) shall apply to the commercial duty to inspect and give notice 

of defects with the following proviso: The Buyer's duty to inspect shall be limited to defects which become 

apparent during its incoming goods inspection under external appraisal including the delivery papers as 

well as during its quality control in the random sampling procedure (e.g. transport damage, wrong and 

short delivery). If acceptance has been agreed, there shall be no obligation to inspect. In all other re-

spects it shall depend on the extent to which an inspection is feasible in the ordinary course of business, 

taking into account the circumstances of the individual case. In this respect, the seller waives the defence 

of late notice of defects. 

8.5 Our obligation to give notice of defects discovered later remains unaffected. In all cases, the complaint 

(notice of defect) shall be deemed to have been made without delay and in good time if it is received by 

the seller within 10 working days of handover. 

8.6 The costs incurred by the seller for the purpose of inspection and rectification (including any removal and 

installation costs) shall be borne by the seller even if it turns out that there was actually no defect. The 

Buyer's liability for damages in the event of an unjustified request to remedy a defect shall remain unaf-

fected; in this respect, however, the Buyer shall only be liable if it recognized or was grossly negligent in 

not recognising that there was no defect. 

8.7 The right to choose the type of supplementary performance - removal of the defect or delivery of a new 

item - is in principle vested in the buyer. The seller has the right to refuse the chosen type of supple-

mentary performance under the conditions of § 439 para. 3 BGB. 

8.8 Without prejudice to our statutory rights and the provisions in section 8.6, the following shall apply: If 

the Seller fails to fulfil its obligation of subsequent performance within a reasonable period of time set by 

the Buyer, the Buyer may remedy the defect itself and demand reimbursement of the expenses required 

for this purpose or a corresponding advance payment from the Seller. If subsequent performance by the 

Seller has failed or is unreasonable for the Buyer (e.g. due to particular urgency, risk to operational 

safety or imminent occurrence of disproportionate damage), no deadline need be set; the Buyer shall 

inform the Seller of such circumstances without undue delay, if possible in advance. 

8.9 Otherwise, in the event of a material defect or defect of title, the buyer shall be entitled to reduce the 

purchase price or to withdraw from the contract in accordance with the statutory provisions. In addition, 

the buyer shall be entitled to compensation for damages and expenses in accordance with the statutory 

provisions. 

8.10 If the order concerns the manufacture and delivery of a tool, the seller is also obliged to optimise the 

tool at his own expense, taking into account the specific shrinkage dimensions of the production material, 

until the parts produced on the tool comply with the technical requirements and specifications. The tools 

shall be designed by the seller in accordance with the state of the art in such a way that the parts 

produced on them comply with the contractual requirements. 
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9. Supplier recourse 

9.1. The buyer shall be entitled to the legally determined recourse claims of the buyer within a supply chain 

(supplier recourse according to § 478, 479 BGB) without restriction in addition to the warranty claims. In 

particular, the buyer is entitled to demand from the seller exactly the type of supplementary performance 

(repair or replacement delivery) that he owes his customers in the individual case. The buyer's statutory 

right of choice (§ 439 para. 1 BGB) shall not be restricted by this. 

9.2. Before the buyer acknowledges or fulfils a claim for defects asserted by its customers (including reim-

bursement of expenses pursuant to §§ 478 para. 3, 439 para. 2 BGB), it shall notify the seller and request 

a written statement, briefly explaining the facts. If the statement is not made within a reasonable period 

of time and if no amicable solution is reached, the claim for defects actually granted by the buyer shall be 

deemed to be owed to its customer; in this case, the seller shall be obliged to prove the contrary. 

9.3. Claims of the buyer arising from supplier recourse shall also apply if the goods have been further processed 

by the buyer or one of his customers, e.g. by incorporation into another product, before being sold to a 

consumer. 

 

10. Producer liability 

10.1. If the seller is responsible for product damage, he shall indemnify the buyer against claims of third parties 

to the extent that the cause lies within his sphere of control and organisation and he himself is liable in 

relation to third parties. 

10.2. Within the scope of its indemnification obligation, the Seller shall reimburse expenses pursuant to Sec-

tions 683, 670 of the German Civil Code (BGB) arising from or in connection with a claim by third parties 

including recall actions carried out by the Buyer. The Buyer shall inform the Seller about the content and 

scope of recall measures - to the extent possible and reasonable - and give the Seller the opportunity to 

comment. Further legal claims shall remain unaffected. 

10.3. At the Buyer's request, the Seller shall immediately assume the defence of any action brought or threat-

ened by a third party against the Seller and/or the Buyer in connection with any product damage. 

10.4. The Seller shall take out and maintain product liability insurance with a lump sum coverage of at least 

EUR 5 million per personal injury/property damage.  

 

11. Confidentiality, provision of materials and retention of title 

11.1. The purchaser reserves the right of ownership and copyright to illustrations, plans, drawings, calculations, 

execution instructions, product descriptions or other documents. Such documents are to be used exclu-

sively for the contractual performance. The documents are to be kept secret from third parties, even after 

termination of the contract. The obligation to maintain secrecy shall only expire if and to the extent that 

the knowledge contained in the documents provided has become generally known. 

11.2. If the Buyer agrees that the Seller shall use a subcontractor and the Seller is required to disclose infor-

mation to the subcontractor in order to perform the Order, the Seller shall ensure by written agreement 

that such subcontractor undertakes to comply with the confidentiality obligations under this Order. Not-

withstanding the foregoing, the Seller shall be liable for any breach of the confidentiality obligations under 

this Order by any of its subcontractors. 

11.3. Without the prior written consent of the Buyer, the Seller will not disclose or publish the facts that the 

Buyer has entered into a contract for the purchase of Goods with the Seller and will not disclose any 

information relating to the Order. 

11.4. Personal data received by a party in connection with the order shall be stored for the purpose of data 

processing pursuant to Art. 6 DS-GVO. 

11.5. The above provisions shall apply mutatis mutandis to substances and materials (e.g. software, finished 

and semi-finished products) as well as to tools, templates, samples and other items which the Buyer 

provides to the Seller for production. Such items shall - as long as they are not processed - be stored 

separately at the Seller's expense, designated and insured to a reasonable extent against destruction or 

loss. This shall also apply to the invoicing and transfer of order-related material. 
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11.6. Insofar as the seller provides the buyer with items, he shall retain title thereto. Any processing, mixing or 

combination (further processing) of provided items by the seller shall be carried out for the buyer. The 

same shall apply in the event of further processing of the goods supplied by the buyer, so that the buyer 

shall be deemed to be the manufacturer and shall acquire ownership of the product at the latest upon 

further processing in accordance with the technical regulations. 

11.7. Insofar as the security rights to which the Buyer is entitled pursuant to para. 11.6. exceed the purchase 

price of all its reserved goods not yet paid for by more than 10%, the Buyer shall be obliged to release 

the security rights at the Seller's request at the Buyer's discretion. 

11.8. The transfer of ownership of the goods to the buyer shall be unconditional and without regard to the 

payment of the price. If, however, in an individual case the buyer accepts an offer of the seller to transfer 

title conditional on payment of the purchase price, the seller's retention of title shall be effective at the 

latest upon payment of the purchase price for the goods delivered. In the ordinary course of business, the 

buyer shall remain authorised to resell the goods and to assign the claims arising therefrom in advance 

even before payment of the purchase price (alternatively, the simple reservation of title extended to resale 

shall apply). This excludes all other forms of retention of title, in particular the extended retention of title, 

the passed-on retention of title and the retention of title extended to further processing. 

 

12. Maintenance licence / use of protected material 

12.1. Seller hereby grants to Buyer a non-exclusive, royalty-free, irrevocable, worldwide licence to repair, re-

model, restore and relocate the Goods. Seller further grants to Buyer a non-exclusive, pre-settled, irrev-

ocable licence to use any of Seller's proprietary material provided in the course of Seller's performance 

under the Order which relates to the Goods. 

12.2. Without limiting the generality of the foregoing, the Purchaser's use of Proprietary Material under this 

Licence may include reproduction, distribution to purchasers and others, and public exhibition. 

 

13. Ownership of the buyer 

13.1. The Buyer shall retain title to all items owned by the Buyer and provided by the Buyer to the Seller, 

including special packaging materials, models, tools, moulds, dies and other means of construction, as-

sembly or manufacture. Seller shall not use or modify such property except for the purpose designated 

by Buyer and for no third party without Buyer's prior written consent. The Seller shall keep an inventory 

of the Buyer's property in an appropriate form and in so doing shall observe the Buyer's instructions; the 

Seller shall handle, store, repair and maintain the Buyer's property with the care of a prudent business-

man.  

13.2. If any of the Buyer's property in the Seller's possession is lost or damaged, the Seller shall, at the Buyer's 

option, either compensate the Buyer or replace such property at the Buyer's expense. Upon completion 

of this order for which the buyer's property was necessary, the seller will request instructions on how to 

dispose of the property or the remaining part thereof, whether it is in its original form or in the form of 

semi-finished products. At the Buyer's request, the Seller shall make such property available to the Buyer 

in the manner specified by the Buyer, including preparation, packaging and shipment as directed. Ex-

penses incurred in preparation for shipment shall be borne by Seller; shipment shall be D.D.P.(Incoterms 

2020) to the destination designated by Buyer. The Seller's obligations to deliver the Buyer's property 

shall not be subject to any set-off or retention on account of any counterclaim arising out of this or any 

other transaction with the Seller. 
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14. Force majeure 

14.1. Subject to clauses 14.3. and 14.4. below, any delay in performance or any failure to perform a failure by 

either the Buyer or the Seller to perform its obligations under these Conditions if and to the extent that it 

is caused by an event or occurrence beyond the reasonable control and without fault of the party, including 

but not limited to circumstances caused by acts of nature, measures of a governmental authority, fire, 

flood, explosion, natural disaster, war, labour disputes (including lockouts and strikes), epidemics or pan-

demics or diseases resulting in particular in measures such as quarantine and other containment measures 

or official, court orders or decrees or official warnings (force majeure). In any case, the event must be 

external, external to the business and thus outside the sphere of influence of the contracting parties, and 

this event must not be avoidable even with the exercise of the utmost reasonable care, and thus due to 

unforeseeability.  

14.2. The existence of force majeure shall lead to the temporary suspension of the mutual contractual obligations 

if one party invokes this.  

14.3. If the Buyer has to change its delivery schedule due to force majeure and delivery is delayed, the Seller 

shall hold such delayed goods in accordance with the Buyer's instructions and deliver them after the cause 

of the delay has been eliminated. The buyer will inform the seller of the impediment to performance and 

of the expected duration of the time delay. 

14.4. During the period of any such delay in performance or non-performance by Seller, Seller shall promptly 

notify Buyer in writing of such delay (including a description of the reason for the event or circumstance, 

an estimate of the duration of the delay and a statement as to the remedial action that will be taken to 

resume performance and any interim allocation plans Seller may have for the delivery of Goods during the 

period of delay). During any such period the buyer may, at its option, obtain goods from other sources 

and adjust its plans for the seller by these quantities, or have Seller procure the goods from other sources 

in the quantities and on the delivery dates requested by Buyer and at the price specified in this Order. 

Upon Buyer's request, Seller shall, within ten (10) days of such request, give satisfactory assurances that 

the delays will not exceed a period of thirty (30) days. If the delay exceeds 30 (thirty) days or if the Seller 

does not give reasonable assurances that the delay will end within 30 (thirty) days, the Buyer may termi-

nate the application with immediate effect without any claim on the part of the Seller. 

 

15. Infringement of property rights; infringement of indemnification 

15.1. Seller shall indemnify Buyer, its officers, employees, agents, successors, assigns, customers and users 

of the Goods against all damages, costs, liabilities, claims, actions and obligations (including incidental 

and consequential damages, court costs and attorneys' fees) arising out of any infringement by Seller of 

any patent, utility model, design patent, copyright or other intellectual property right in any country. At 

Buyer's request, Seller will defend any such infringement action or claim at its own expense. 

15.2. The Seller's obligations under the two preceding sentences shall also apply if the Buyer stipulates all or 

part of the design of the Goods or all or part of the manufacture of the Goods. If the sale and/or use of 

the goods is prohibited or, in the opinion of the buyer, is likely to be prohibited, the seller shall, at the 

buyer's option and exclusively at the seller's expense, either procure for the buyer the right to continue 

to use the goods or replace the goods with equivalent goods that do not infringe third-party property 

rights or modify the goods so that they no longer infringe third-party property rights or remove the goods 

and refund the purchase price, including transport, installation, removal and other related costs. 

15.3. The Seller acknowledges the Buyer's ownership and claims to the trademarks, logos, designations and 

packaging designs used for the goods. It shall not use or cause to be used any such trade marks, logos, 

designations or packaging designs or any similar trade marks, logos, designations and packaging designs. 

The Seller's obligations under these Conditions shall survive the expiry or termination of this Order. 
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16. Cancellation 

16.1. The Buyer may terminate this Order or any part thereof by written notice to the Seller. Upon receipt of 

notice of termination, Seller shall immediately cease all work under the Order and cause its suppliers or 

subcontractors, if any, to cease such work. Buyer will pay Seller for all Goods that are (i) ready for 

shipment according to the delivery schedule under this Order before Seller receives notice of termination, 

(ii) in compliance with all requirements of this Order, and (iii) free and clear of all encumbrances. 

16.2. The Buyer may terminate the order in whole or in part whenever a customer of the Buyer withdraws from 

or terminates an order placed with the Buyer in whole or in part or restricts the scope of its order to 

which the Seller's goods relate under this order for reasons of model change or other design or technical 

changes at the customer's premises or for any other reason for which the Buyer is not responsible. No 

claim by the Seller shall arise out of or inure to the benefit of the Buyer in any such case or cases.  

16.3. In no event shall the Buyer be liable for anticipated or lost profits, interest expense or any other com-

pensation for consequential damages. For work carried out after the Seller has received notice of termi-

nation or for costs incurred by the Seller's suppliers or subcontractors which the Seller could well have 

avoided. 

 

17. Injection moulds 

Insofar as the subject of the contract is the manufacture and delivery of an injection moulding tool, the 

tool shall be designed in accordance with the latest state of the art. The design, type, number and output 

quantity shall be specified to the buyer in the offer.  

The vendor guarantees the specified application rate. The costs for replacement tools before the end of 

the service life shall be borne by the supplier. 

Taking into account the specific shrinkage dimensions (Schwindungsmaße) of the production material, 

the seller is obliged to optimize the tool until the parts produced on the tool comply with the contractual 

specifications, the tool has the agreed service life and functionality in production and the tool is released 

by the buyer. 

 

18. Limitation 

18.1. The mutual claims of the contracting parties shall become statute-barred in accordance with the statutory 

provisions, unless otherwise stipulated below. 

18.2. Notwithstanding Section 438 para. 3 no. 1 BGB, the general limitation period for claims for defects is 3 

years from the transfer of risk. Insofar as acceptance has been agreed, the limitation period shall begin 

with acceptance. The 3-year limitation period shall also apply accordingly to claims arising from defects 

of title, whereby the statutory limitation period for claims in rem of third parties for surrender of goods 

(§ 438 para. 1 no. 1 BGB) shall remain unaffected; claims arising from defects of title shall furthermore 

not become time-barred in any case as long as the third party can still assert the right - in particular in 

the absence of a limitation period - against TKW. 

18.3. The limitation periods of the law on sales including the above extension shall apply - to the statutory 

extent - to all contractual claims for defects. Insofar as we are also entitled to non-contractual claims for 

damages due to a defect, the regular statutory limitation period (§§ 195, 199 BGB) shall apply for this, 

unless application of the limitation periods of the law on sales leads to a longer limitation period in 

individual cases. 

 

19. Choice of law, place of jurisdiction and miscellaneous 

19.1. The law of the Federal Republic of Germany shall apply to these GTCP TKW and all legal relationships 

between the Buyer and the Seller. The UN Convention on Contracts for the International Sale of Goods 

of 11.4.1980 (CISG) shall not apply. 

19.2. The prerequisites and effects of the retention of title are subject to the law at the respective place of 

storage of the item, insofar as the choice of law made in favour of German law is inadmissible or ineffec-

tive thereafter. 
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19.3. If the Seller is a merchant within the meaning of the German Commercial Code (HGB), a legal entity 

under public law or a special fund under public law, the exclusive - including international - place of 

jurisdiction for all disputes arising from the contractual relationship shall be the Buyer's place of business 

in D-99444 Blankenhain. However, the Buyer shall also be entitled to bring an action at the place of 

performance of the delivery obligation. Insofar as such a place is not named in the order, the place of 

performance shall be the buyer's place of business. 

19.4. Should any provision of these terms and conditions or any further agreement made thereon be or become 

invalid, this shall not affect the validity of the remaining terms and conditions. The contracting parties 

are obliged to replace the ineffective provisions with a provision that comes as close as possible to their 

economic success. 

19.5. In the event of any inconsistency between the English and German versions and in the interpretation of 

these GTCP TKW, the German version alone shall prevail. 

 


