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For TKW Molding GmbH (hereinafter referred to as TKW or the seller), social responsibility is an important factor 

for the long-term success of the company. This applies equally to its own employees, business partners, cus-

tomers (hereinafter also referred to as buyers) and to society in general. 

The yardstick for this responsibility is the internationally recognised principles of the United Nations Global 

Compact (Davos, dated 31 January 1999). 

Respect for human dignity as well as human and workers' rights, observance of the relevant national standards 

on working conditions, avoidance of child labour, prohibition of forced labour, observance and promotion of 

business ethical behaviour, combating all forms of corruption, prohibition of discrimination against employees 

in employment and occupation as well as responsible treatment of the environment are of particular importance 

to TKW. 

Having said this, the following General Terms and Conditions of Sale apply to TKW: 

 

1. Scope 

1.1 All offers, sales, deliveries and services as well as all other legal relations between TKW and its customers 

are exclusively subject to these General Terms and Conditions of Sale (GTCS). TKW does not recognise 

any terms and conditions of the customer that conflict with or deviate from these General Terms and 

Conditions of Sale, unless TKW has expressly and separately agreed to their validity in writing. These 

General Terms and Conditions of Sale shall also apply exclusively if TKW, being aware of conflicting or 

deviating terms and conditions of the customer, performs the delivery or service to the customer without 

reservation. Individual agreements made with the customer in individual cases (including subsidiary 

agreements, supplements and amendments) shall in any case take precedence over these GTCS. Subject 

to proof to the contrary, a written contract or our written confirmation shall be authoritative for the 

content of such agreements.  

1.2 These General Terms and Conditions of Sale shall also apply to all future transactions with the customer, 

even if their validity is not expressly agreed again. The version of these General Terms and Conditions 

of Sale valid at the time of the conclusion of the contract shall be authoritative in each case.  

1.3 Legally relevant declarations and notifications by the customer with regard to the contract (e.g. setting 

of deadlines, notification of defects, withdrawal or reduction) must be made in writing, i.e. in written or 

text form (e.g. letter, e-mail, fax). Legal formal requirements and further proof, in particular in case of 

doubts about the legitimacy of the declarant, remain unaffected. 

1.4 References to the applicability of statutory provisions are only for clarification purposes. Even without 

such clarification, the statutory provisions shall therefore apply unless they are directly amended or 

expressly excluded in these GTCS. 

1.5 However, these GTCS shall only apply if the customer is a legal entity, a legal entity under public law or 

a special fund under public law. 

 

2. Offer, conclusion of contract, compliance 

2.1 Offers of TKW are subject to change and non-binding, unless the offers are expressly marked as binding 

or contain a specific acceptance period. This also applies if TKW have provided the customer with cata-

logues, technical documentation (e.g. drawings, plans, calculations, calculations, references to DIN 

standards), other product descriptions or documents - also in electronic form - to which we reserve 

property rights and copyrights. 

2.2 All agreements shall only become valid upon written confirmation by TKW. Verbal agreements prior to or 

upon conclusion of the contract as well as amendments or supplements to agreements made shall require 

text form in order to be legally effective. The text form of communication - with the exception of the 

termination of contracts - shall also be complied with by fax, e-mail and EDI or Web-EDI. The termination 

of contracts is subject to the written form, unless otherwise agreed in writing. 

2.3 If an order of the customer is to be regarded as an offer according to § 145 BGB, TKW may accept it 

within two (2) weeks. The customer is bound to his offer for the same period. The acceptance can be 

declared either in writing (e.g. by order confirmation) or by delivery of the goods to the customer. 
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2.4 The information contained in TKW's offers regarding the delivery item or service (e.g. technical data, 

weights and dimensions, utility values and tolerances) as well as the representations of the same (e.g. 

illustrations, CAD data and drawings) are binding, unless the information and representations are ex-

pressly designated or agreed as non-binding. Nevertheless, these details represent and representations 

do not constitute a guaranteed quality within the meaning of § 443 of the German Civil Code (BGB), but 

only serve to describe the quality of the delivery items or services. 

2.5 The ownership and all IP rights, in particular the copyright to all documents and data provided to the 

customer in connection with the placing of the order shall remain with TKW, unless expressly agreed 

otherwise in individual cases. These documents and data may only be made accessible to third parties 

with the prior written consent of TKW. If a contract is not concluded, the documents and data provided 

shall be returned to TKW without delay or destroyed and disposed of in accordance with TKW's written 

instructions or, in the case of embodiment on a carrier medium, permanently deleted in such a way that 

recovery is not possible or only possible at disproportionate expense. 

2.6 The ICC-Incoterms® in the version valid at the time of conclusion of the contract shall be deemed agreed 

(currently ICC-Incoterms® 2020). 

2.7 TKW has imposed a code of conduct on itself as a voluntary commitment. The customer acknowledges 

this and will ensure compliance with it in the business relationship with the seller. If the customer does 

not have its own code of conduct, the customer is obliged to comply with the laws and legal provisions 

applicable to it. If the customer also has its own code of conduct, the seller and the customer are obliged 

to take appropriate measures to ensure that their own code of conduct is complied with in their mutual 

business relations. They recognise their codes as equivalent and waive any contractual submission to 

each other's code of conduct. The Buyer and the Seller shall notify each other of any material changes 

to the content of their own Code of Conduct to the extent that it is not or will not be published on the 

Website. In the event of indications of a not insignificant violation, each party shall be entitled to request 

information in writing from the other party regarding compliance with its own code of conduct within the 

scope of the mutual contractual relationship. Requests for information shall in each case be made in 

writing and in compliance with the contracting party's interests worthy of protection, in particular its 

trade and business secrets, and in compliance with the rights of the employees, in particular data pro-

tection. If one of the contracting parties culpably violates its own obligation under this agreement, the 

other contracting party shall be entitled to demand (in writing) the cessation of the violating act, provided 

that the violation is not insignificant. In the event that the relevant breach is not remedied within a period 

of 14 days after receipt of the demand, or if there is a repeated breach, the party in breach shall be 

entitled to terminate the agreement affected by the breach with immediate effect. Further claims and 

rights shall remain unaffected in terms of reason and amount in accordance with the provisions of the 

contract affected. 

 

3. Prices, payments, plea of uncertainty (Unsicherheitseinrede), set-off 

3.1 Unless otherwise agreed in writing, prices shall be "FCA named place of delivery" in accordance with ICC-

Incoterms®, excluding ancillary delivery costs (packaging, transport/shipping, transport insurance, cus-

toms duties, etc.) and plus VAT at the statutory rate applicable at the time. 

3.2 Packaging and transport and the costs of any transport insurance requested by the customer shall be 

charged to the customer at cost price. Any customs duties, fees, taxes and other public charges shall be 

borne by the customer. 

3.3 In deviation from para. 1 and only if agreed with the customer, we shall ship the goods to the destination 

specified by the customer. This shall be done - also with regard to the packaging - at the customer's 

expense. The risk of accidental loss and accidental deterioration of the goods shall pass to the customer 

in the cases of sentence 1 of this paragraph upon receipt by the customer of our notice of readiness for 

dispatch or - if the latter is not provided for in the contract - at the latest upon handover of the goods to 

the forwarding agent, carrier or other transport person. This shall also apply insofar as partial deliveries 

are made or if we have assumed other services (e.g. the said dispatch or transport or the assembly). 

3.4 Payments shall be made within 30 days after the invoice date without any deduction, free of costs and 

fees for TKW, by transfer to the TKW account stated in the invoice, unless otherwise agreed in writing. 

However, we are entitled at any time, also within the scope of an ongoing business relationship, to carry 

out a delivery in whole or in part only against advance payment. We shall declare a corresponding res-

ervation at the latest with the order confirmation. 
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3.5 Payment deadlines are only met if the purchase price/amount to be paid by the customer is available to 

TKW on the due date.  

3.6 If the customer falls into arrears by exceeding the above or otherwise agreed payment deadline in writing 

or if payments are deferred, the customer shall owe interest on arrears in accordance with the statutory 

interest rate [currently nine (9) percentage points above the respective base interest rate of the European 

Central Bank] as well as the reimbursement of all costs caused by the delay in payment plus forty (40) 

euros flat rate for default costs pursuant to § 288 para. 5 BGB and if applicable plus the respective 

applicable statutory value added tax. TKW reserves the right to claim further damages caused by default. 

3.7 If after the conclusion of the contract it becomes apparent that the payment of outstanding claims of 

TKW is endangered by the customer's lack of ability to perform or other obstacles to performance, TKW 

may set a reasonable deadline within which the customer must provide security or prove his ability to 

perform. After unsuccessful expiry of the deadline TKW is entitled to withdraw from the contract. This 

also applies if TKW is not obliged to perform in advance, but preparatory actions have to be carried out 

for the timely execution of the order. In this case, agreed deadlines or dates shall be extended or post-

poned appropriately, at least by the time that has elapsed between the setting of the deadline or date 

and the provision of the security. 

3.8 The customer shall only be entitled to rights of set-off, retention and refusal of performance against 

claims of TKW if his counterclaims have been legally established or are undisputed by TKW. The customer 

is only entitled to exercise a right of retention and a right to refuse performance insofar as his counter-

claim is based on the same contractual relationship. The customer's claims for defects shall remain un-

affected by this. If after conclusion of the contract it becomes apparent (e.g. by application for opening 

of insolvency proceedings) that TKW's claim to the purchase price is endangered by lack of solvency of 

the customer, TKW shall be entitled to refuse performance in accordance with the statutory provisions 

and - if necessary after setting a time limit - to withdraw from the contract (§ 321 BGB). In case of 

contracts for the production of unjustifiable items (custom-made products) TKW may declare the with-

drawal immediately; the legal regulations concerning the dispensability of setting a time limit remain 

unaffected. 

3.9 TKW is entitled to determine the type of dispatch (in particular the transport company and the dispatch 

route) and the packaging (material and type) at our due discretion.  

3.10 Pallets, container and other reusable packaging remain our property and are to be returned by the cus-

tomer to our delivery point without delay and free of charge. Non-returnable packaging will be charged 

at cost price and will not be taken back. 

 

4. Delivery, deadlines, dates, delay, non-availability of the service 

4.1 Promised delivery dates on the part of TKW are always only approximate, unless expressly agreed oth-

erwise. TKW's compliance with delivery/service deadlines or delivery/service dates presupposes that all 

commercial and technical questions have been clarified and that the customer has duly fulfilled all obli-

gations incumbent upon him in due time. TKW expressly reserves the right to plead non-performance of 

the contract. Delays for which the customer is responsible shall extend the delivery/performance period 

or postpone the delivery/performance date appropriately, but at least by the duration of the hindrance, 

unless new delivery/performance periods or new delivery/performance dates are agreed between TKW 

and the customer.  

4.2 If TKW is not able to meet binding delivery dates for reasons for which TKW is not responsible (non-

availability of the service), TKW shall inform the Buyer thereof without delay and at the same time notify 

the Buyer of the expected new delivery date. If the service is also not available within the new delivery 

period, TKW shall be entitled to withdraw from the contract in whole or in part; TKW shall immediately 

refund any consideration already paid by the Buyer. A case of non-availability of the service in this sense 

is in particular the non-timely self-delivery by the supplier of TKW, if TKW has concluded a congruent 

covering transaction, neither TKW nor its supplier is at fault or TKW is not obliged to procure in the 

individual case.  

 

 

 

 

 

 

 



   

Seite 4 von 11 

 

TKW Molding GmbH 
General Terms and Conditions of Sale (GTCS TKW) 

[As of March 2021] 

4.3 The occurrence of a delay in delivery by TKW shall be determined in accordance with the statutory pro-

visions. In any case, however, a reminder by the buyer is required. If TKW is in default of delivery, the 

Buyer may demand lump-sum compensation for the damage caused by the delay. The lump-sum com-

pensation amounts to 0.2% of the net price (delivery value) for each completed calendar week of delay, 

but in total not more than three percent of the delivery value of the delayed goods. TKW reserves the 

right to prove that the Buyer has not suffered any damage or only a lesser damage than the aforemen-

tioned lump sum. The rights of the Buyer according to clause 12 of these GTCS and the statutory rights 

of TKW, in particular in case of an exclusion of the obligation to perform (e.g. due to impossibility or 

unreasonableness of performance and/or subsequent performance), remain unaffected. 

4.4 Delivery/performance periods or delivery/performance dates shall be deemed to have been complied with 

if, by the time they expire, the object of performance has left TKW's works or notification has been given 

that it is ready for dispatch. In the case of an agreed D-clause in accordance with ICC-Incoterms®, 

deadlines and dates shall be deemed to have been met if, by the time they expire, the object of perfor-

mance has been delivered to the customer at the place of delivery (named place of destination) on the 

the arriving means of transport is made available ready for unloading. 

4.5 Insofar as an acceptance has to be carried out by the customer at TKW, the agreed acceptance date shall 

be decisive - except in case of justified refusal of acceptance - alternatively the notification of readiness  

for acceptance by TKW. 

4.6 If the customer is in default of acceptance or culpably breaches other obligations under the contract, 

TKW is entitled to claim compensation for the damage incurred by TKW, including any additional ex-

penses. In case of default in acceptance, such damage shall include, starting one month after notification 

of readiness for dispatch or acceptance, the costs incurred by the delay, but at least in the amount of 

one (1) per cent of the invoice amount for each month or part thereof. We reserve the right to assert 

further claims. The customer is expressly at liberty to prove that TKW has suffered no or only minor 

damage or that any damage claimed exceeds the damage to be expected in the ordinary course of events. 

4.7 Any delay for which TKW is not responsible shall release TKW from its performance obligations for the 

duration of the disruption and to the extent of its effect, without being obliged to pay damages to the 

customer. Any circumstance beyond the reasonable control of TKW shall be deemed to be an uncaused 

delay. These include in particular the circumstances listed in clause 4.2, force majeure, acts of public 

enemies/terrorists, government restrictions and official measures (e.g. bans and quotas), embargoes, 

fire, floods, epidemics, unusually severe storms, earthquakes, power supply problems as well as labour 

disputes (caused or involving employees or suppliers of TKW). If such circumstances/events make it 

substantially more difficult or impossible for TKW to deliver or perform and the hindrance is not only of 

temporary duration, TKW is entitled to withdraw from the contract. In case of hindrances of temporary 

duration the delivery/performance periods shall be extended or the delivery/performance dates shall be 

postponed appropriately, but at least by the duration of the hindrance, unless new delivery/performance 

periods or new delivery/performance dates are agreed between TKW and the customer. 

4.8 Insofar as the customer cannot reasonably be expected to accept the delivery or service as a result of 

the delay through no fault of his own, he may withdraw from the contract by means of an immediate 

written declaration to TKW. TKW will notify the customer of an impediment to delivery/service immedi-

ately after TKW has become aware of it. 

4.9 If the customer justifiably withdraws from the contract, he shall remain obliged to pay the purchase price 

due for a partial delivery already made. 

4.10 TKW shall be liable in accordance with the statutory provisions if the delay in delivery is due to an inten-

tional or grossly negligent breach of contract for which TKW is responsible; fault on the part of its repre-

sentatives or vicarious agents shall be attributed to TKW. If the delay in delivery is not due to an inten-

tional breach of contract for which TKW is responsible, TKW's liability for damages shall be limited to the 

foreseeable, typically occurring damage. 

4.11 Furthermore, TKW shall be liable in accordance with the statutory provisions insofar as the delay in 

delivery for which TKW is responsible is due to the culpable breach of a material contractual obligation. 

In this case, however, TKW's liability for damages is limited to the foreseeable, typically occurring dam-

age. 

4.12 Further legal claims and rights of the customer remain unaffected. 
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5. Transfer of risk, shipment 

5.1. Delivery is made ex warehouse, which is also the place of performance for the delivery and any subse-

quent performance. At the request and expense of the buyer, the goods shall be shipped to another 

destination (sale by delivery to a place other than the place of performance). Unless otherwise agreed, 

TKW is entitled to determine the type of shipment (in particular transport company, shipping route, 

packaging) ourselves. The risk of accidental loss and accidental deterioration of the goods shall pass to 

the buyer at the latest upon handover. Subject to the written agreement of a D-clause in accordance 

with ICC-Incoterms®, the risk (risk of loss of or damage to the delivery items) in the case of sale by 

delivery to a place other than the place of performance shall pass to the customer upon delivery/handover 

of the delivery items to the forwarding agent, the first carrier or any other person, company or institution 

designated to carry out the shipment. 

5.2. Insofar as an acceptance has to take place, this shall be decisive for the transfer of risk. It must be 

carried out immediately on the date of acceptance, alternatively after TKW's notification of readiness for 

acceptance. The customer may not refuse acceptance in case of a non-substantial defect. In all other 

respects the statutory provisions of the law on contracts for work and services shall also apply accordingly 

to an agreed acceptance.  

5.3. Goods transport insurance shall only be provided at the request and expense of the customer, unless 

expressly agreed otherwise in the individual case. 

5.4. If the delivery or service is delayed due to circumstances for which the customer is responsible, the risk 

of loss or damage to the delivery items shall pass to the customer at the time when the customer is in 

default of acceptance or debtor's delay. If the Buyer is in default of acceptance, fails to cooperate or if 

the delivery is delayed for other reasons for which the Buyer is responsible, TKW shall be entitled to claim 

compensation for the resulting damage including additional expenses (e.g. storage costs). For this pur-

pose TKW shall charge a lump sum compensation in the amount of fifty euro and if applicable plus the 

respective applicable statutory value added tax per calendar day, starting with the delivery deadline or - 

in the absence of a delivery deadline - with the notification that the goods are ready for dispatch. The 

proof of a higher damage and the legal claims of TKW (in particular compensation of additional expenses, 

reasonable compensation, termination) shall remain unaffected; however, the lump sum shall be credited 

against further monetary claims. The customer is entitled to prove that TKW has suffered no damage at 

all or only significantly less damage than the above lump sum. 

5.5. Transport damages of any kind must be reported by the customer directly to the transport company 

without delay and TKW must be informed. If goods transport insurance has been taken out by TKW on 

behalf of the customer, a statement from the transport company about the damage found must be sent 

to TKW immediately so that any claims can be made against the goods transport insurer. 

5.6. The risk of accidental loss and accidental deterioration of the goods shall also pass to the customer if he 

is in default of acceptance. 

 

6. Confirmation of arrival 

6.1. If and insofar as the goods delivered by TKW from the Federal Republic of Germany are intra-Community 

deliveries, the customer is - due to tax regulations in the Federal Republic of Germany - the customer as 

purchaser is obliged to provide TKW with the confirmation of receipt for these deliveries of goods without 

being requested to do so, but at least on a monthly basis or immediately after a request by TKW. This 

confirmation shall be made in a formally correct manner, in particular with regard to form, language and 

content, in accordance with the currently applicable German rules. 

6.2. If the customer, as the purchaser of the goods delivered in accordance with clause 6.1 above, breaches 

this obligation, in particular with regard to the proper form, language or content prescribed for the con-

firmation of receipt, TKW may, after the fruitless expiry of a period set for subsequent performance by 

the customer, refuse the delivery of the goods until the customer has provided security in the amount of 

the VAT concerned or has concurrently provided a formally correct confirmation of receipt. After unsuc-

cessful expiry of the deadline, TKW shall also be entitled to withdraw from the non-fulfilled part of the 

contract and/or to claim damages. 

6.3. In the event of failure to cooperate or insufficient cooperation in the confirmation of receipt, the customer 

further undertakes to fully indemnify TKW against any claims, in particular tax disadvantages, interest, 

expenses and damages of TKW as well as reasonable legal costs. 
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7. Retention of title 

7.1. TKW retains title to the delivery items until full payment of all claims arising from the delivery contract 

and an ongoing business relationship (secured claims). This shall also apply to all future deliveries, even 

if TKW does not always expressly refer to this. In case of a current account, the reserved property shall 

be considered as security for the respective balance claim. 

7.2. In case of breach of contract by the customer, in particular in case of default of payment, TKW shall be 

entitled to take back the delivery items and the customer shall be expressly obliged to surrender them. 

Withdrawal from the contract by TKW requires an express written declaration. After taking back the 

delivered goods TKW is entitled to realize them. The proceeds of realization - less reasonable costs of 

realization - shall be credited against the customer's liabilities. The demand for return does not include 

the declaration of withdrawal; TKW is rather entitled to demand only the return of the goods and to 

reserve the right of withdrawal.  

7.3. If the buyer does not pay the due purchase price, TKW may only assert these rights if TKW has previously 

unsuccessfully set the buyer a reasonable deadline for payment or if such a deadline has been set in 

accordance with the statutory provisions is dispensable. 

7.4. As long as ownership has not yet passed to him, the customer is obliged to treat the delivery items with 

care and to insure them at his own expense at replacement value against loss and/or damage, in partic-

ular against fire as well as against all risks if and insofar as these risks are insurable facts (storm, hail, 

snow pressure, flood, avalanches, landslide, strike or lockout, burglary, malicious damage, civil unrest, 

etc.). If maintenance or inspection work is required, the customer must carry this out in good time at his 

own expense. 

The goods subject to retention of title may neither be pledged to third parties nor assigned as security 

before full payment of the secured claims. The buyer must inform us immediately in writing if an appli-

cation is made to open insolvency proceedings or insofar as third parties (e.g. seizures) have access to 

the goods belonging to us. In the event of seizures by third parties or other interventions by third parties, 

the buyer must also clearly indicate our ownership. If the intervening third party is not in an position to 

reimburse TKW for court and out-of-court costs, the customer shall be liable for the loss incurred. 

7.5. Until revoked, the customer is authorized to resell and/or process the goods subject to retention of title 

in the ordinary course of business. In this case, the following provisions shall apply in addition. 

a) The retention of title extends to the products created by processing, mixing or combining the goods 

at their full value, whereby TKW shall be deemed to be the manufacturer. If in case of processing, 

mixing or combining with goods of third parties their right of ownership remains, TKW acquires co-

ownership in proportion to the invoice values of the processed, mixed or combined goods. If the 

mixing is carried out in such a way that the customer's item is to be regarded as the main item, it is 

agreed that the customer transfers co-ownership to TKW on a pro rata basis. The sole ownership or 

co-ownership thus created shall be kept for TKW. The processing, treatment or transformation of 

the delivered goods by the customer is always carried out in the name and on behalf of TKW. In this 

case, the customer's expectant right to the delivery items continues in the transformed item.  

b) The customer hereby assigns to TKW by way of security the claims against third parties arising from 

the resale of the goods or the product in total or in the amount of TKW's co-ownership share, if any, 

in accordance with the preceding paragraph. TKW accepts the assignment. The obligations of the 

buyer mentioned in clause 7.3 shall also apply with regard to the assigned claims. The assignment 

shall apply irrespective of whether the delivered goods have been resold without or after processing. 

Upon TKW's request, the customer is obliged to inform his buyer of the assignment and to provide 

TKW with the information and documents necessary to assert TKW's rights against the buyer. 
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c) Despite the assignment, the customer is only authorized to collect the claims from the resale in 

addition to TKW as long as  

(i) the customer meets his payment obligations towards TKW,  

(ii) the customer's default in payment is not significant in terms of its duration and amount, 

(iii) the customer is not threatened with insolvency, in particular no insolvency or over-indebt-

edness, 

(iv) no application has been made for the opening of insolvency proceedings against the cus-

tomer's assets, 

(v) there is no suspension of payments or  

(vi) there is no other deficiency in his ability to perform and TKW cannot assert the retention of 

title by exercising a right according to clause 7.2. 

If this is the case, however, TKW may demand that the customer informs TKW of the assigned claims 

and their debtors, provides all information necessary for collection, hands over the relevant documents 

and informs the debtors (third parties) of the assignment. Furthermore, in this case TKW is entitled to 

revoke the customer's authority to further sell and process the goods subject to retention of title. 

7.6. TKW undertakes to release the securities to which it is entitled at the customer's request insofar as the 

value of the securities exceeds the claims to be secured by more than ten (10) per cent. In this respect 

TKW shall be responsible for the selection of the securities to be released. 

 
8. Receiving inspection, notice of defects, warranty 

8.1. The basis of TKW's liability for defects is above all the agreement made on the quality of the goods. The 

agreement on the quality of the goods shall be all product descriptions and manufacturer's specifications 

which are the subject matter of the individual contract or which have been agreed by TKW (in particular 

in catalogues or on our Internet homepage) were publicly announced at the time of the conclusion of the 

contract. Insofar as the quality was not agreed, it is to be assessed in accordance with the statutory 

regulation whether a defect exists or not (§ 434 Para. 1 S. 2 and 3 BGB). However, TKW shall not be 

liable for public statements of the manufacturer or other third parties (e.g. advertising statements) to 

which the buyer has not pointed out to TKW as being decisive for his purchase. In principle, TKW shall 

not be liable for defects of which the customer is aware at the time of conclusion of the contract or is not 

aware due to gross negligence (§ 442 BGB). Warranty rights of the customer presuppose that the cus-

tomer has duly and in due time fulfilled his obligations to inspect and to give notice of defects according 

to DIN ISO/TS 16949 or according to § 377 HGB (German Commercial Code). In the case of goods 

intended for installation or other further processing, an inspection must in any case be carried out im-

mediately before processing. Should complaints arise, obvious defects, i.e. defects which the customer 

is aware of or could detect without inspection, shall be notified by the customer to TKW in writing within 

five (5) working days after receipt of the delivery items. Hidden defects shall be notified immediately 

after their detection/discovery. Otherwise the delivery items shall be deemed approved. Claims from 

supplier recourse are excluded if the defective goods have been further processed by the buyer or another 

entrepreneur, e.g. by installation in another product.  

8.2. Should the delivered goods have a defect which already existed at the time of the transfer of risk, TKW 

shall, subject to timely notification of defects, at its discretion either repair the delivered goods or deliver 

a replacement free of defects as supplementary performance. TKW's right to refuse subsequent perfor-

mance under the statutory conditions shall remain unaffected. TKW is entitled to make the supplementary 

performance owed dependent on the customer paying the purchase price due. However, the customer is 

entitled to retain a part of the purchase price which is reasonable in relation to the defect. 

8.3. TKW shall always be given the opportunity for subsequent performance within a reasonable period of 

time, otherwise TKW shall be released from liability for the resulting consequences. Only in (i) extremely 

urgent cases of danger to operational safety, (ii) to avoid disproportionately high damages, (iii) after two 

(2) unsuccessful rectifications, or, (iv) if TKW is in default with the supplementary performance after 

setting another deadline, the customer has the right to rectify the defect himself or have it rectified by 

third parties and to demand reimbursement of the necessary expenses. However, this shall only apply if 

the customer has immediately and demonstrably informed TKW thereof. The right of self-remedy does 

not exist if TKW would be entitled to refuse a corresponding subsequent performance according to the 

legal regulations. In case of replacement the customer has to return the defective item to TKW according 

to the legal regulations. The supplementary performance does neither include the removal of the defec-

tive item nor the re-installation if TKW was originally not obliged to install the item. 
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8.4. Unless otherwise agreed, subsequent performance shall take place at the customer's place of business 

(place of subsequent performance). 

8.5. TKW shall bear the expenses necessary for the purpose of remedying the defect, in particular transport, 

travel, labour and material costs including the costs of the replacement item and its dispatch. If a defect 

notified by the customer is not present, TKW is entitled to demand reimbursement from the customer of 

the costs incurred from the unjustified request for rectification of the defect (in particular testing and 

transport costs), unless the lack of defectiveness was not recognizable to the customer. This does not 

include the costs for the removal of defective delivery items and the installation of defect-free delivery 

items. Furthermore, costs incurred due to the fact that the defect-free delivery item was transported to 

a place other than the place of subsequent performance shall be excluded. 

8.6. The written consent of TKW must always be obtained before any return of the replaced defective delivery 

items. 

8.7. If the subsequent performance fails, the customer may - without prejudice to any claims for damages - 

withdraw from the contract or reduce the remuneration. In the case of an insignificant defect, however, 

there is no right of withdrawal. 

8.8. Claims for defects shall not exist in the following cases in particular: insignificant deviation of the delivery 

items from the agreed quality, insignificant impairment of their usability, unsuitable or improper use or 

rectification of the delivery items by the customer or third parties commissioned by the customer, natural 

wear and tear (wearing parts), damage occurring after the transfer of risk as a result of incorrect or 

negligent handling, excessive stress, unsuitable production equipment or due to special external influ-

ences which are not assumed under the contract; 

If the customer or a third party does not carry out repair work or changes to the delivery item properly 

(e.g. omitted maintenance) or improperly, there shall also be no claims for defects for these and the 

resulting consequences. 

8.9. The requirements and specifications for the delivery items set out in a contract do not constitute a guar-

antee of quality within the meaning of § 443 BGB, but only serve to describe the quality of the delivery 

items. 

8.10. Claims under a right of recourse by the customer in accordance with or from §§ 478, 479 BGB (consumer 

goods recourse) are excluded.  

8.11. Claims for defects shall become statute-barred in two (2) years, calculated from the time of the transfer 

of risk. 

8.12. In the event of fraudulent concealment of a defect or in the event of the assumption of a guarantee for 

the quality of the delivery items within the meaning of § 443 of the German Civil Code (BGB) at the time 

of the transfer of risk, the rights of the customer shall be governed exclusively by the statutory provisions. 

8.13. TKW shall be liable according to the statutory provisions if the customer asserts claims for damages 

based on intent or gross negligence, including intent or gross negligence of TKW's representatives or 

vicarious agents. As far as TKW is not accused of intentional breach of contract, the liability for damages 

is limited to the foreseeable, typically occurring damage.  

8.14. Furthermore, TKW shall be liable in accordance with the statutory provisions if TKW culpably breaches a 

material contractual obligation; in this case, however, the liability for damages shall be limited to the 

foreseeable, typically occurring damage. 

8.15. Insofar as the customer is entitled to claim compensation for damage instead of performance, TKW's 

liability shall be limited to compensation for the foreseeable, typically occurring damage, also within the 

scope of section 8.5.  

8.16. Liability for culpable injury to life, limb or health remains unaffected; this also applies to mandatory 

liability under the Product Liability Act. 

8.17. Further or other claims of the customer against TKW and its vicarious agents due to a defect than those 

regulated here and in clause 12. are excluded. 

8.18. Unless expressly agreed otherwise, (a) our products and services shall exclusively comply with the legal 

requirements applicable in the Federal Republic of Germany and (b) the customer alone shall be respon-

sible for the integration of the products into the technical, structural and organizational conditions existing 

on his premises (system integration responsibility of the customer). We agree with the customer that 

signs of wear and tear and damage to the goods typical of use and age do not constitute material defects. 
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9. Defects of title, third-party claims 

9.1. TKW warrants that industrial property rights, of which at least one from the family of property rights is 

published either by the Patent Office of the Federal Republic of Germany or by the European Patent 

Office, or copyrights of a third party are not infringed when the delivery items are used in accordance 

with the contract.  

9.2. TKW shall not be liable for defects of title if the delivery items were manufactured according to mandatory 

specifications of the customer or if the customer had knowledge of the defect of title or if there is grossly 

negligent ignorance of the customer with regard to the defect of title. 

9.3. Insofar as TKW is not liable according to the above clause 9.2, the customer shall indemnify TKW against 

all claims of third parties and all expenses incurred by TKW, in particular the costs of legal defence, upon 

first request. 

9.4. In the event that a delivery item of TKW infringes industrial property rights or copyrights of a third party, 

TKW shall attempt, at its own expense, to procure for the customer the right to continue using the 

delivery item or to modify the delivery item in a manner reasonable for the customer in such a way that 

the infringement no longer exists. 

9.5. If this is not possible under economically reasonable conditions or within a reasonable period of time, the 

customer is entitled to withdraw from the contract. Under the aforementioned conditions, TKW shall also 

be entitled to withdraw from the contract. 

9.6. Furthermore, TKW shall indemnify the customer against undisputed or legally established claims of the 

respective owners of industrial property rights or copyrights, provided that (cumulatively) 

- the customer informs TKW immediately of the asserted infringements, 

- the customer supports TKW to a reasonable extent in the defence against the asserted claims or 

enables the implementation of the modification measures, 

- the customer enables TKW to take all defensive measures, including an out-of-court settlement, and 

- the infringement of rights was not caused by the fact that the customer modified the delivery item 

without authorisation or used it in a manner not in accordance with the contract. 

 
10. Manufacturing resources 

10.1. Insofar as TKW has built production equipment (tools, devices, measuring instruments, gauges, testing 

equipment, mechanical equipment, etc.) on behalf of the customer or has procured such equipment from 

a third party, the customer shall acquire ownership of such production equipment subject to the condition 

precedent of full payment of the respective agreed purchase price. 

10.2. As far as TKW is not yet fully owner, but has an expectant right to acquire ownership of the means of 

production delivered by its subcontractors under retention of title, TKW shall transfer the expectant right 

to these means of production to the customer. As far as TKW is only co-owner of the means of production, 

TKW transfers the co-ownership to the customer. 

10.3. Details of the production equipment loan, in particular maintenance and repair, shall be regulated in a 

separate production equipment contract. 

 
11. Guarantees, procurement risk 

The assumption of guarantees or of the procurement risk by TKW must (i) be made expressly, (ii) be 

designated as such and (iii) must be in writing in order to be effective.  

 
12. Liability 

12.1. Any further liability for damages than provided for in sections 4 and 8 is excluded - irrespective of the 

legal nature of the asserted claim - unless otherwise stipulated below: We shall be liable for damages – 

irrespective of the legal grounds - within the scope of fault liability in the event of intent and gross 

negligence. In the case of simple negligence TKW is liable, subject to legal limitations of liability (e.g. 

diligence in own affairs; insignificant breach of duty), only for damages resulting from injury to life, body 

or health and for damages resulting from the breach of an essential contractual obligation (obligation, 

the fulfilment of which enables the proper performance of the contract in the first place and on the 

observance of which the contractual partner regularly relies and may rely); in this case, however, TKW's 

liability is limited to compensation for the foreseeable, typically occurring damage. 
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12.2. As far as the liability for damages towards TKW is excluded or limited, this shall also apply towards third 

parties with regard to the personal liability for damages of TKW's employees, workers, staff, represent-

atives and vicarious agents (also in their favour), unless a defect was fraudulently concealed or a guar-

antee for the quality of the goods was given or it concerns claims of the customer under the Product 

Liability Act. 

12.3. Contractual penalties and liquidated damages owed by the customer to third parties in connection with 

goods delivered by us may - subject to all other prerequisites - only be claimed by the customer as 

damages if this has been expressly agreed with us or if the customer has drawn our attention to this risk 

in writing before we concluded the contract with him. The customer is obliged to notify us immediately 

in writing of any damage or loss for which we are liable or to have it recorded by us. 

 

13. Secrecy 

13.1. As a recipient of confidential information (company and business secrets of TKW), the customer is obliged 

to treat as confidential all information which is not in the public domain and which becomes known to 

him in the course of the cooperation and not to make it accessible to third parties, unless this is necessary 

for the fulfilment of contractual obligations between customer and TKW. The customer is obliged to inform 

his employees of the duty of confidentiality. TKW may demand the submission of corresponding evidence. 

13.2. Confidential information of TKW is all information, regardless of the form of disclosure, that is not ex-

pressly marked as non-confidential. 

13.3. TKW will treat confidential information of the customer accordingly. 

 
14. Force majeure 

14.1. Subject to clauses 14.2 and 14.3 below, any delay in performance or failure to perform the obligations 

under these conditions a failure by either the Seller or the Buyer to perform its obligations under these 

Conditions if and to the extent that it is caused by an event or occurrence beyond the reasonable control 

and without fault of the party, including but not limited to circumstances caused by acts of nature, 

measures of a governmental authority, fire, flood, explosion, natural disaster, war, labour disputes (in-

cluding lockouts and strikes), epidemics or pandemics or diseases resulting in particular in measures 

such as quarantine and other containment measures or official, court orders or decrees or official warn-

ings (force majeure). In any case, the event must be external, external to the business and thus outside 

the sphere of influence of the contracting parties, and this event must not be avoidable even with the 

exercise of the utmost reasonable care, and thus due to unforeseeability.  

14.2. The existence of force majeure shall lead to the temporary suspension of the mutual contractual obliga-

tions if one party invokes this.  

14.3. During the period of any such delay in performance or non-performance by the Seller, the Seller shall 

promptly notify the Buyer in writing of such delay (including a description of the reason for the event or 

circumstance, an estimate of the duration of the delay and a statement as to the remedial action that 

will be taken to resume performance and any interim allocation plans of the Seller for the delivery of 

Goods during the period of delay).  

 

15. Obligation to provide information in the case of product safety measures 

In the event that measures under product safety law take place at or against the customer in connection 

with our products (e.g. official measures of market surveillance, such as the ordering of a withdrawal or 

a recall) or the customer intends to take such measures himself (e.g. notifications to market surveillance 

authorities), he shall inform TKW immediately in writing. 

 

16. Export control 

16.1. With regard to the business with our products, technologies, services or other commodity products, the 

customer shall comply with the applicable export control and sanction regulations and laws of the Euro-

pean Union (EU), the United States of America (US/USA) and other jurisdictions (export control regula-

tions). 
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16.2. The customer will inform us in advance and provide all information (incl. end-use) necessary for us to 

comply with export control regulations, in particular if goods are ordered for use in connection with a 

country or territory, person or entity subject to restrictions or prohibitions under EU, US or other appli-

cable export control and sanctions regulations or the design, development, production or use of military 

or nuclear goods, chemical or biological weapons, missiles, space or aircraft applications and delivery 

systems therefor. 

16.3. The fulfilment of the contractual obligations by us is subject to the proviso that the applicable export 

control regulations do not conflict with this. In such a case, we shall therefore be entitled in particular to 

refuse or withhold performance of the contract without any liability to the customer. 

 
17. Other provisions 

If any provision of these General Terms and Conditions of Sale is or becomes invalid or unenforceable in 

whole or in part, this shall not affect the validity of the remaining provisions of these General Terms and 

Conditions of Sale. The same shall apply in the event that these General Terms and Conditions of Sale 

contain unintended omissions. 

In the event of any inconsistency between the English and German versions and in the interpretation of 

these GTCS TKW, the German version shall prevail. 

 

18. Place of performance, applicable law, arbitration agreement 

18.1. The place of performance for all obligations arising from and on the basis of deliveries of goods, including 

those arising from bills of exchange or cheques, shall be the registered office of TKW Molding GmbH, 

Waldecker Straße 10, D-99444 Blankenhain, Federal Republic of Germany. 

18.2. The laws of the Federal Republic of Germany shall apply exclusively to the express exclusion of the UN 

Convention on Contracts for the International Sale of Goods (CISG) and national conflict of laws provi-

sions. 

18.3. All disputes arising from or in connection with the contractual relationship between TKW and the customer 

shall be finally settled in accordance with the Arbitration Rules of the German Institution of Arbitration 

(Deutsche Institution für Schiedsgerichtsbarkeit e. V.). (DIS) under exclusion of the ordinary legal pro-

cess. The place of arbitration shall be Nuremberg. The number of arbitrators shall be three (3). The 

applicable substantive law shall be exclusively the law of the Federal Republic of Germany with the ex-

press exclusion of the UN Convention on Contracts for the International Sale of Goods (CISG) and national 

conflict of laws provisions. The language of the arbitration proceedings shall be German. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


